OPERATING AGREEMENT BETWEEN THE FLORIDA DEPARTMENT OF
ENVIRONMENTAL PROTECTION AND THE FLORIDA DIVISION OF HISTORICAL
RESOURCES - STATE HISTORIC PRESERVATION OFFICER REGARDING THE
STATE 404 PROGRAM

L INTRODUCTION

The Florida Department of Environmental Protection (hereinafter “Department™) has the

' authority to assume the Clean Water Act Section 404 dredge and fill permitting program-+. In its

administration of the program, the State must consider the gfficts, if any, that a State 404 Program

permit could have on historic properties. Pursuant to section 267.061(2)(a), Florida Statutes (F.S.),

these historic properties are those included in, or eligible f6r in¢lusion in, the National Register of

Historic Places. To affect a proper and comprehengive review of perimit actions on these sites, the

Department has entered into this operating agreement (hereinafter “Apfeement”) with the Florida

Division of Historical Resources, State Historic Preservation Officer {SHPO). SHPO has the

expertise necessary to ensure the thorough preservation of these historic prgperties, as well as

proficiency in determining those areas within the"state that may be eligible for. inclusion in the

National Register. This Agreementill.provide for the protection of these r1ch hxstorlc resources

when the Department administers the State. 404 permitting, program, vz ; :

The process outlined in thig A greinent is refertedito as the historic propcrtlcs review

and is designed to work within the already gstablished timeframey for the processing of State 404
Program permit applicatioiiéiget forth in Chapter 62-331 'E A.C.

Al arties. The following partle% may have

roles in the historic properties review of ¢

;- consultative

’ Commented [RS1]: Consulting Parties should be
separated from parties to whom notice is given generally.
Public and applicant are not on same footing in this process
as FDEP, SHPO, THPOs, and local governments. Becomes
| problematic at H.A.1- you cannot send an email to the
public. And does the email also go to the applicant?

by, State Historic Preservation Officer. SHPO reflects the interests of Florida
and its citizens in the preservation of the state’s cultural heritage. SHPO will
advise and assist the Department with carrying out its historic prebewahon
1csp0n51b1htlcs (§267 038(5)(0) F S).
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((State 404 Prograni

i dndian tribes

e Commented [RS2]: Consistent with 404 Handbook
| Definition 50

Department shall consult with any Indian tribe-s
attaches t¢ligious and cultural significance to historic properties that may
be.affected by an application. This consultation applies regardless of the

localion of the historic property. |

: Such Indian tribe : Commented [RS3]: 356 CFR 800.4(c)(1)

consulting part
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ocal Government A representative of a local government with jurisdiction | Commented [GSAAL: What is the difference If they are a
| over the area in which the effects of an application may occur may : : Certified Local Government? Can we say Local Government
part1c1pate asa COHSHltng partv or:Certified Local Government-here?

Commented [RS5]: Inconsistent with 1.B.5- if consulting
| party then triggers more review than public notice

s
s

. Applicants. Applicants thay participate in the historic properties review.

i Public.” The views of the public are essential to informed decision making in
| the histori¢ propertiés teview. The Department = seek and consider the
views of the public in %manner that reflects the nature and complexity of the
application and its effects on historic properties, the likely interest of the public
i the effects on historic properties, and confidentiality concerns of private
individualsand businesses.

’ Commented [RS6]: There appears to be no federal
statutory definition for this term. The proposed definition is
| from Title 190 Part 315- Tribal Ancestral Lands Consultation
under the National Historic Preservation Act- Guidance for
Natural Resource Conservation Service Employees (Subpart
| B- Exhibits).

B. Duties and Responsibilities:

{01338722-2 }
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I 1. The Department. The Department

be responsible for leading the

historic properties review of State undertakings associated with the State 404

Program. The Department

Sections

, in accordance with the provisions of
perform the following duties in support of this

II and III

Agreement:

a. To SHPO!

i

ii.

.

iv.

Notity SHPO of an application for a State 404 Program permit in
accordance with the procedures provided in Section ILA. or an
intended compliance action ingaccordance with the procedures
provided in Section IL.B.

Provide SHPO sufficient itiférmatitn to conduct an assessment of the
potential effects the application or cemipliance action may have on
historic properties.

Request, on behalt"of SHPO, any additional tafbrmation required to
support their findings| tecomminidations, or délerminations. The
Departmignt. will notify thé SHPO when the response o the request is
received.

Will address dny advetse effects on historic properties in accordance
with Section . B.

"1 Commented [SGT7]: Tribes that wish to consultin

accordance withilLA {initlalreview) can be added here.

b: To THPO or Indian tribe when the interested tribe does not have a THPO| | commented [SG8]: Tribes that wish to consult in

I

ii.

ii.

' iv.

Notify FHPO/Indian fribe =

Provide THPO/Indian tribe sufficient information to conduct an
asscgsment of the potential effects the application or compliance
action may have on gufiural wv_historic properties ¢

Request, on behalf of THPO/Indian tribe, any additional information
required to support their findings, recommendations, or
determinations. The Department will notify the THPO/Indian tribe
when the response to the request is received.

Will address any adverse effects on historic pr

Section II1.B.

l ¢. To the public and local governments;

(013387222}
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here: This sectioncanalso be used if a tribe wants to
participate in accordanice with H.B for applications in specific
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i.  Notity the public and local governments of an application for a State
404 Program permit or compliance action in accordance with Section
IL.B.

ii.  Receive comments from the public or local governments during the
comment period.

iii.  Request, on behalf of the public or local government, any additional
information required to clarify the concerns expressed by the public
or local government regarding potential effects to historic properties
made during the comment period;

d. To the applicant;

i, May request additionaliinformation, on behalf of a consulting party,
to support the findings. recommendations, or determinations.

ii.  Coordinate the review of historic properties polentially affected by the
individual and general'permit application.

ii.  Provide's hiidl.decision to grant or deny an application.

iv.  If an agenty such g5 FDOT, is the applicant and has previously

| coordinated with SHPO on the project, and
thete have beet fio changes 1o the projeet following coordination, the

ageticy may submil proafof concyitence or a determination by SHPO

for the proposed project with the application

for a State 404 permit,

2.0 8HPO. SHPO will, m accordance with the provisions of Sections II and III,
# the following diities in support of this Agreement:

a. To the Department:

i.  Review general permit and expedited applications against the Florida
Master Site File to determine the presence or absence of hl%torlc

ii.  Review individual permit applications for potential effects to historic
properties listed or eligible for listing on the National Register.

iii.  Notify the Department of any request for additional information to the
applicant to complete the historic properties review of the application.

iv.  Provide a determination of the effect an application may have on
historic properties.

(013387222}
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v.  Provide recommendations for alternatives or modifications to the
application that could avoid, minimize, or mitigate adverse effects on
historic properties.

b. To applicant:

Master File

. Commented [RS9]: Made consistent with Rule 62-
| 331.200(3)(j) and Handbook 5.2.2

the historic propertied teview for an application,

3.0 THPO/Mndian Hiribest THRPO/Indian tribe -
provisions of ‘Seetions I and TH, beuits
followinip in supportiof this Agreement:

in accordance with the
wie-provide the

a. To the D¢partment

1. Review general permit and expedited applications to determine the
preserice or dbscnce of +_historic propertms it

ii.  Review individual permit applications for potential effects to
“historic properties ::
listed or eligible for listing on the Natlonal Reg1ster

iii.  Notify the Department of any request for dddmonal mformdtlon to lhc
applicant to complete the historic properties il
v review of the apphcallon.
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iv. ReV1eW and comment on the effect an application may have on
. historic properties ¢ ¥ : :

Provide recommendations for alternatives or modifications to the
apphcatlon or for special conditions to add to the permit that could
avoid, minimize, or mitigate adverse etffects on
historic properties

- Formatted: Font: (Default) Times New Roman, 12 pt

.. Formatted: Normal, Indent: Left: 1.63", No bullets or
i numbering

b. To=

4. The Applicant. In accordance with the following regulatory requirements, the
Applicant will provide the following duties in support of this Agreement.

a. Certify that all information contained in the application is true and accurate.
(Forms 62:330.060, section A, part 4, and 62-330.402(1), Part 2)

b."Rispond fo the Department’s request for additional information within the
timéframes set forth in Applicant’s Handbook, Volume I, sections 5.3.3.
and 3.533.

¢. Provide a Cultural Resource Assessment Survey
by the Department pursuant to the State 404 Plogram Applicant’s
Handbook, Section 5.2.2.

d. Coordinate the historic properties review for general permit (no notice)
applications. & ~62-331.20003)(1), F.A.C.

(013387222}
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e. Pre-coordinate with consulting parties, when desired, to expedite the
historic properties review of an application and provide any documentation
resulting from such pre-coordination to the Department in support of the

application.
5. The Public/Lecal Government. The public and local governments may . - Commented [RS10}: Earlier in the parties section you
provide the following duties in support of this Agreement | have local government as a consulting party. That seems

| inconsistent with this section.

a. Review the Public Notice for information on the application.

b. Address any questions or concerns to the Department during the comment
period.

| ¢. Attend any public hearings,
to solicit comments on an application.

may be sponsored by the Department

IL. PROCEDURES

A. Consultation during the Department’s initial review of 4 State 404 Program
permit.

1. Within five days of tecéipt:of an application for a State 404 Program Permit,
the Department shall ¢mail'a notificationto

. Commented [RS11]): Is this just SHPO and THPO/Tribe or :

ERP}  [select: Individual Permit or General Permit] Application, | also local government?
Application/permit number, county.” The body of the email/notification shall ™ commented [R$12]: The Seminole Tribe suggests adding

inchide: “Permit type” to assist the THPO and SHPO identify the type
i of review more quickly. ;

a.  Application dumber

b. “Bermit number (if applicable);

[e]

Correspionding Efivironmental Resource Permit (ERP) number;
d. Applicant name;

e City, Cotinty;

f.  Location (GPS coordinates, TRS, street address, or parcel ID);

g. Brief description of the activity;

h. A location map showing the project boundaries;

i. Link to the Permit Application for additional information; and

j- End date for the Department’s initial 30-day review (comment due date).

(013387222}
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2. eview the application for potential etfects

to historic properties.

a. It the application does not provide sufticient information required to make

an effects determination, the consulting party « prior to the
expiration of the Department’s 30-day review period, ask the Department
to request additional information from the applicant.

i The request from the consulting party shall clearly identify the
additional information required:

ii.  The Department in¢lude the consulting party’s questions in
a Request for Additional Information’ Once the Department receives
a response, it will provide the requested ‘information to the consulting
party and informithe consulting party of the deadline by which the
Department must proyvide public notice of the'application.

iit.  The congiilting party shallifeviéw the new informationiand provide an
effects “deféimunation pursyant to Section I[ILA. and provide
recommendations for resolution of any adverse effects pursuant to
Section II1.B. withifi‘the time period prescribed by the Department in
its. notification

bi 1 the application provides siufficient’ information required to make an
élfiects deterniination, the ¢onsulting party shall strive to provide an effects
detertnination pursuant to Sgetion IILA. and provide recommendations for
resolution of any adverse effeéts pursuant to Section IIL.B. within the 30-
day review period.

(98]

State 404 Individug] Permits ¢ also go out on public notice in accordance
with Rule'$2:331.060, E.A.C. and Section I.B., below. The consulting parties
may have additional comments pertaining to the State 404 Program individual
permit :

Withiiiil 5.davs of receipt of notice of intent to use a State 404 general permit,
shall provide it the 1 e oor
review of the Florida

State

Master File

(013387222}
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B. Consultation during the public notice process.
1. Types of Action

a. The Department will provide a public notice of all administratively
complete State 404 Program individual permit apphcatlom pursuant to the
pr0V1510n5 of Rule 62-331.060, F.A.C. SHPO, THPO / tiribes shall
receive an email notification of the public notice in accordance with
paragraph 62-331.060(2)(a), F.A.C.

b. The Department will publish notice ongits website and provide for public
comment on any proposed settlement of a State enforcement action.

2. The consulting parties may, within the timeframes established in subsection 62-
331.060(3), F.A.C., provide writtén comments and suggest permit conditions
for the Department’s considegiitiotl.

3. Pursuant to paragraph 62-331 852(1)(c), F.A.C., the Department may request
additional information, from the dpplicant, to.address any ¢incerns it receives
during the comment period.

develop and evaluate alternatives or
modifications to the application that could ayvdid, minimize, or mitigate adverse
effects on historic properties idéntified through public comment and notify the
Department of the recommendations,

5.6 To resolvdany adygrse effects, the Department il require, as a specific
conditiongf., the authorization, recommendations to avoid, minimize, or
mitigate adverse effectsion historic properties.

C. Department decision on a State 404 Permit Application

| 1. In making fhe decision on an State 404 Permit
Applicatiatl, the Department shall consider all criteria set forth in the State 404
l Program, including the effects of the permltted activity on historic properties,
l-any comments of the #ionsulting #yarties, and any views of other

interested parties.

2. The Department i not provide authorization for an application that has
an unresolved adverse effect on historic propertle% The Department !
resolve any adverse etfect on historic properties in accordance with Sec
IL.B.

(013387222}
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All State 404 individual permits shall include a condmon requiring pemnttees
to cease work immediately and contact SHPO
unant1c1pated discovers of historic resources, i1}
i Lol unmarked human remains. Sec 62 330 350(1)(11) F A C

or

D Provisions for State 404 Program General Permits (no notice)

1. Applicants: for no-notice general permits are instructed i paragraph 62-
331.200(3){ ), F.A.C. o pre-coordinate with SHPO to determine if there are any
properties detérmined 't6 be eligible or potentially eligible for listing on the
National Register of Historic Places.

2. When an apiplicant submits a sufficient request for pre-review, SHPO bhdﬂ
respond 1o the request within 15 days of receipt

#. The applicant shall then follow thc

procedureb in subparagraph 62-331.200(3)(j)1. or 2., F.A.C., as appropriate.

« doss not respond within 15 days of receipt

of the request and the pl”O]eCt does not otherwise require notice to the
Department to proceed under the 404 general permit, the permittee may proceed
with the work, provided all other required authorizations have been obtained.

(013387222}
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HI. EFFECTS DETERMINATIONS AND RESOLUTION OF ADVERSE EFFECTS
A. Effects Determinations

1. No effect to historic properties, If the consulting party finds that either there
are ng historic properties present, ¢r there are historic properties present but
the prermiit application will have v effeétupon thém, the consulting party will
notify the Department the'application wili have no effect on historic properties.

2. No adverse effect to historic properties.

4. oIf the Consnlting party:finds liistoric properties are present and may be
atfected by the application the consulting party will assess adverse effects,
itany: An adverse effect 13 found when an application may alter, directly
or indirectly, aity of the characteristics of a historic property that qualify
the propéty for inélusion in the National Register in a manner that would
diminish the integrity of the property's location, design, setting, materials,
workmaiiship, feeling, or association. Consideration shall be given to all
dualifying characteristics of a historic property, including those that may
have beéen identified subsequent to the original evaluation of the property's
eligibility for the National Register. Adverse effects may include
reasonably foreseeable effects caused by the application that may occur
later in time, be farther removed in distance or be cumulative.

b. Examples of adverse effects on historic properties include, but are not
limited to:

i.  Physical destruction of or damage to all or part of the property

(013387222}
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ii.  Alteration of a property, including restoration, rehabilitation, repair,
maintenance, stabilization, hazardous material remediation, and
provision of handicapped access, that is not consistent with the
Secretary's standards for the treatment of historic properties (36 CFR

part 68) hnd applicable guidelines; Commented [MH13]: Replace with state reguilation.

o : | Commented [GSA14R13]: Check against 267
iii.  Removal of the property from its historic location; | L J: Check ageins

iv.  Change of the character of the property's use or of physical features
within the property's setting, ; - that
contribute to its historic significante:

v.  Introduction of visual, atmogpheri¢:or audible elements that diminish
the integrity of the property!s Significant historic features; and

vi.  Neglect of a propesty which causes its' déterioration, except where
such neglect and #eterioration are recognized:qualities of a property
of religious and cultural significance to an Indiastribe.

¢. The consulting:party will notify thé Department the application will have
no adverse efféct otihistoric propéilies when it is determined the application
may have an effeet ‘6i historic propeities but will not adversely affect the
historic property.

3. Counditional no adverse effect to historic properties.

i, The comsulting partied” will develop and evaluate alternatives or
modifications to th¢ application that could avoid, minimize, or
mitigate adverse effects on historic properties, and notify the
Department of theirrecofrimendations.

ii. “ To resolve, the application’s adverse effects, the Department will
require, as g specific condition of the authorization, the consulting
patiyls recommendations to avoid, minimize, or mitigate adverse
effeets on historic properties.

4. Adverse effect to historic properties.

If the consulting party cannot recommend alternatives or modifications to
the application or permit conditions that could avoid, minimize, or mitigate
adverse effects on historic properties, the consulting party shall notity the
Department the application has an adverse effect on historic properties.
5. For General Permits: A consulting party may request the Department
evaluate a general permit application as an individual permit due to concerns
about potential adverse effects on historic properties.

B. Resolution of Adverse Effects

(013387222}
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[SHPO is working on this Section — proposed language is welcome] . Commented [R$15]: THPO would like to reaffirm the role |
of the Seminole Tribe in consulting with SHPO and DEP
IV. TERMS & DEFINITIONS (take out any that don’t get used in the document or add i regarding the creation of a treatment plan for resolving an
others as appro riate) adverse effect, as well as reaffirm that THPO, SHPO and DEP
’ 'pprop | must be in agreement over how to resolve the adverse
| effect or the application foes to EPA for review.

undertaking may directly or mdirectly effect historic properties or historic
resources, if any such properties exist. The area of potential effects is influenced by
the scale and nature of a state undertaking and may be different for different kinds
of effects caused by a state undertaking

ad

2:EdaS 2k PO T B e Pt
sssing—and-considering

"‘,;L‘”"i%—’i""* adba.aids Yoy

“Certified Local Government” médhs a local government thathas been certified to
meet Federal and State standards,gy:.set fgrthiin the “Flonda, Certified Local
Government Guidelities” (Form HR3E03204-02), incorporated’ in Rule 1A-
46.001(2)e), F.A.C., and can participatéijn the nationwide program of financial
and technical assistancé to preserve propertiés.

i, and considering the views

Formatted: Indent: Left: 1", No bullets or numbering

_“Effect”ineans alteration to the characteristics of a historic property or
1storic resource gualifying it for inclusion in or eligibility for the National Register

of Historic Places.

formally determined as such in accordance with the regulations of the Secretary of
the U.S. Department of the Interior and all other properties that meet the National
Register criteria published at 36 C.F.R. § 60.4.

§ “Historic property” or “historic resource” means any prehistoric or historic
district, site, building, object, or other real or personal property of historical,
architectural, or archaeological value, and folklife resources. These properties or
resources may include, but are not limited to, monuments, memorials, Indian
habitations, ceremonial sites, abandoned settlements, sunken or abandoned ships,

(013387222}
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engineering works, treasure trove, artifacts, or other objects with intrinsic historical
or archaeological value, or any part thereof, relating to the history, government, and
culture of the state.

e Commented [RS16]: Made consistent with 404
Handbook Definition 16

“National Register of Historic Places” means the list of historic properties

significant in American histopy, architecture, archagplogy, engineering, and
culture, maintained by the Secretary of the Interior, as established by the National
Historic Preservation Act of 1966: a3 amended,

agency of the executivé bratich has direct'or indirect jurisdiction; those in which a
state agency provides fingncial dgsistance to'a project or entity; and those in which
a state agency is involved thirough the issuance 6f state permits or licenses.

" Commented [SG17}: Modified from 800.16: Feedback
tequested;

V. CONFIDENTIALITY

| Contidentiality: The - shall withhold from public disclosure information about
the location, character, or ownership of a historic property when disclosure may cause a significant
invasion of privacy; risk harm to the historic property; or impede the use of a traditional religious
site by practitioners. Meither the 1 PO ] Do dieeinee ind

VI. DISPUTE RESOLUTION

(013387222}
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A. Disputes. An application will be processed following the procedures in paragraph
62-331.0523)(b), F AC. when:

1. The consulting agencies cannot agree ou the effect determination of a proposed
activity. or

2. the Agency does not accept the recommendations a consulting agency provides
to ehiminate, reduce, or mitigate the effects on historic properties.

B. The Apgency shall notify the consulting agency and EPA in writing of the Apgency’s
failure to accept the recommendations, with the reason for doing so.

VII. TRAINING REQUIREMENTS

14 provide occasional training for SHPO and other
rcgardmg the State 404 Program and ERP Program,

: provide occasional training for DEP and other
Iegardmg the historic property review process.

VIII. AMENDMENTS

A. This agreement may be amended when such an amendment is agreed to in writing
by all signatories. The amendment will be effective on the date the amendment is
signed by all of the signatories.

IX. TERMINATION

Al It any signatory to this agreement determines that its terms will not or cannot be
carried out, that party shall immediately consult with the other signatories to
attempt to develop an amendment per Stipulation VII, above. If within thirty (30)
days (or another time period agreed to by all signatories) an amendment cannot be
reached, any signatory may terminate the agreement upon written notification to
the other signatories.

X. SIGN ATURES‘ " Commented [SG18]: These sections are still being

developed: Proposed fanguage is'welcome.

Florida Department of Environmental Protection

Date: By:
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Florida Department of State, Division of Historical Resources

Date: By:
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